R GHARD RIDN (K ET AL

| BLA 95-429 Deci ded April 2, 1998

Appeal froma decision by the R dgecrest Resource Area Manager, Bureau
of Land Managenent, approving a plan of operations to conduct suction
dredge mining on | and patented under the S ock-Rai sing Honestead Act of

1916.

CACA- 35004.

Set asi de and renanded.

1.

Admini strative Appeal s: General | y--Appeal s:
Jurisdiction--Board of Land Appeal s--Ril es of Practice:
Appeal s: Juri sdiction

Jurisdiction over appeal s of decisions issued under the
S ock- Rai sing Honestead Act and its anendnents |ies
wth the Interior Board of Land Appeal s.

Mning dains: Special Acts--Sock-Rai sing Honest eads

Mnerals are reserved in patents i ssued pursuant to the
S ock- Rai sing Honestead Act, 39 Sat. 862, as anended,
43 US C 88 291-300 (1994), and are subject to

di sposal under the public land | ans. However, the Act
al so prohi bits danage to i nprovenents and requires
conpensati on for danages to crops. Parties hol ding
mneral rights have the right to occupy so nuch of the
surface as may be required for all purposes reasonabl y
incident to mning the mnerals if they obtain witten
consent fromthe | andowner and pay for danages to crops
and i nprovenents or obtain a good and sufficient bond
payabl e to the Lhited Sates for the benefit of the
surface owner.

Mning dains: Special Acts--Sock-Rai sing Honest eads

Under the S ock- Rai sing Honest ead Act, as anended,
parties other than the surface owier who | ocate mining
clains on | ands patented under that Act nust file a
notice of intent to mne wth the Departnent and gi ve
notice to the surface owner. The Act prohibits mning
related activities unless the clai nant obtai ned either
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witten consent of the surface owner or authorization
fromthe Secretary. Secretarial authorization is
condi tioned upon filing a plan of operations which

i ncl udes procedures for minimzing danage to crops and
i nprovenents and di sruption of grazing and other |and
uses, paying a fee to the surface owner for |oss of

i ncone fromranching, and posting a bond or ot her
financi al guarant ee.

4, Mning dains: Special Acts--Sock-Rai sing Honest eads

Wien Secretarial authorization is required for mning
mneral s reserved under the S ock-Rai sing Honest ead
Act, as anended, the operator nust post a bond
sufficient to provide conpensation for pernanent danage
to crops and tangi bl e i nprovenents, ensure reclanation,
and conpensate for the pernanent | oss of incone from
grazing and other land uses if the required recl amation
does not allowthe premning use to continue at the
premning | evel .

5. Mning dains: Special Acts--Sock-Rai sing Honest eads

The 1993 anendnents to the S ock-Rai sing Honestead Act
condi tion Departnental approval of operations w thout
surface owner consent upon paynent of a fee for the use
of surface during mineral activities equivalent to the
| oss of inconme to the ranch operation.

6. Endangered Species Act of 1973: Section 7: Generally

Section 7 of the Endangered Species Act, 16 US C §
1536 (1994), requires each Federal agency to ensure
that any action authorized, funded, or carried out by
the agency is not likely to jeopardi ze the continued
exi stence of any threatened or endangered speci es or
result in the destruction or adverse nodification of
critical habitat for such species. Wen the record
contains no indication that, prior to issuing the

deci sion on appeal , BLM consi dered whet her endanger ed
or threatened species or their habitat mght be present
in the proposed area of mining operations subject to
approval by the Secretary of the Interior, the decision
nust be set aside to allow an opportunity for such

det ermnat i on.

APPEARANCES R chard Rudni ck, Bakersfield, Gilifornia, pro se; Ben D
Rudni ck, Qyx, Galifornia, pro se; John W Ncoll, Mjave, Gilifornia, pro

se; Lee Del aney, R dgecrest Resource Area Manager, US Departnent of the
Interior, Rdgecrest, Galifornia, for the Bureau of Land Managenent .
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(P N ON BY ADM N STRATI VE JUDGE MULLEN

R chard Rudni ck and Ben D Rudni ck have appeal ed a February 28, 1995,
Deci si on issued by the Area Manager, R dgecrest Resource Area, Bureau of
Land Managenent (BLMor the Bureau), approving a plan of operations
submitted by John N coll and authorizing N coll to conduct suction dredgi ng
operations on the Kel so Oeek Placer #3 mning claim Mps filed wth the
proposed pl an of operations showthe mning claimto occupy the SEY sec.
16, T. 26S, R 35 E, Munt Oablo Mridian, CGlifornia.

The surface of the | and subject to the Kel so Oeek H acer #3 cl ai mwas
pat ent ed under the S ock-Rai sing Honestead Act of 1916 (S ock- Rai sing
Honestead Act), as anended, 43 US C 88 291-300 (1994), and is presently
owied by Ben E Rudni ck.

The approved nining operation consists of suction dredging to recover
gol d val ues. The dredgi ng woul d be carried on by two individual s during
daylight hours, 5 days a week. Al excavation woul d be done by hand, wth
the exception of the initial fornmation of the pit (a hole 6 to 8 feet deep)
fromwhi ch the dredgi ng operation woul d start. The site is located wthin
the creek bottomand extends into the adjacent prinary flood plain, which
consi sts of unconsolidated river gravel and sand. After a site inspection,
BLM s rangel and nanagenent specialist stated that the site contains six
noderately sized wllows and rabbit brush. No other vegetation that coul d
be considered to be livestock forage is | ocated on the site.

The Bureau approved N coll's plan of operations subject to a nunber of
stipulations. Reclamation nust proceed concurrent wth mning, and the
reclai ned area nust be "recontoured to natch the original streanbed
geonetry, and the surface revegetated" by planting four container-grown
wllowtrees and two cottonwoods. (Decision at 2.) An additional
stipulation was inposed to mtigate the indirect loss of forage by limting
the tine when operations coul d take place to no later than 4 p.m in the
nont hs Novenber through April and no later than 6 p.m in My through
Qctober. The purpose of this [imtation was to allowcattle to graze
during the period when operations were not bei ng conduct ed.

The Bureau concl uded that, as a result of the mtigating neasures
i nposed by BLM N coll woul d not be required to pay conpensation for the
tenporary | oss of forage. This conclusion was based upon its finding that
vegetation | oss woul d be negligi bl e because the affected area was snal |
(0.16 acres) and the vegetation was sparse. |d.

A $2,500 bond Ncoll had filed wth BLMin 1982 was deened to be
adequate if "applied to the present operation to cover reclanation costs"
and "to pay conpensation to the surface owner for any pernanent danage to
grazing | and, surface inprovenents or land use." 1d.

The BLM Deci sion, which was sent to both N coll and Ben Rudni ck,
stated that it could be appealed to the Galifornia Sate Orector by filing
a notice of appeal wth the R dgecrest Resource Area Gfice. |d. at 3.
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R chard and Ben Rudnick filed separate notices of appeal on March 30 and
31, 1995. The R dgecrest Resource Area fice then sent the case file to
the Gllifornia Sate Gfice, which forwarded themto the Board w thout a
deci sion on the nerits.

Loon initial reviewof the file, we noted a nunber of procedural
irregularities. The case file did not showthat Ncoll had been notified
of the appeal or provided a copy of the Satenents of Reasons. In
addition, it did not showthat Ncoll had been given tw docunents prepared
by BLMin response to the appeal. The first was an April 21, 1995, report
prepared by a BLMw I dl i fe bi ol ogi st di scussi ng a nunber of endangered or
specially protected birds that Rchard Rudnick identified in his Satenent
of Reasons as known to use the area. The second was an undated and
unsi gned report apparently witten by personnel in the R dgecrest Resource
Area Gfice, responding to the Rudnicks' Satenents of Reasons. In
addition, the cover nenorandumforwarding the case file to the Board
contai ned certai n recommendations, but neither the Rudnicks nor N coll had
been notified of the content of the cover nenmorandum

By OQder dated June 9, 1995, the Board provi ded copies of the
docunents to the Rudnicks and Ncoll. That Qder established a briefing
schedule, allowing Ncoll to file an answer and the Rudni cks and BLMto
respond. V& specifically requested that the parties address R chard
Rudni ck' s argunents concerni ng the presence of endangered or specially
protected birds and plants. Ncoll filed a response on July 17, 1995, but
nei ther BLMnor the Rudni cks replied.

Jurisdiction

[1] The paragraph in the February 28, 1995, Decision informng the
parties that they could appeal to the Galifornia Sate Orector was
incorrect. The record does not indicate the origin of that statenent, but
N coll's plan of operations was filed on a BLM"suggested forni which
states that "information required by BLMis found at 43 CF. R § 3809. 1-4."

This suggests that the appeal s paragraph nmay have been adopted from 43
CFR 8 3809.4. However, the surface nanagenent regul ati ons at Subpart
3809 do not apply to operations on S ock-Rai sing Honestead | ands. 43
CFR 8§3809.0-5(c). Y In any event, the appeal procedure set forth at
43 CF.R § 3809.4 applies only to operators, while other parties nay
appeal directly to the Board of Land Appeals. 43 CF. R § 3809.4(f). Nor
does 43 CF.R 8§ 3814.1 apply. That section addresses appeal s of

1/ In other respects, the record indicates that BLMunderstood that the
surface nanagenent regul ations at Subpart 3809 did not apply. An undat ed,
unsigned report titled "Gonpensation of Landowner Mning on & ock- Rai sing
Honest ead Lands Dry G eek Dredgi ng" describes the 1993 anendnents to the

S ock- Rai sing Honestead Act and states: "This anal ysis does not stemfrom
43 CF.R § 3809."

143 | BLA 260

WAW Ver si on



| BLA 95-429

deci sions approving or rejecting a bond. 43 CF.R 8§ 3814.1(d). 2/ Absent
a specific regulation establishing a different procedure, decisions
relating to the use and disposition of public | ands are appeal abl e to the
Board. 43 CF.R 8 4.1(b)(3). onsequently, jurisdiction over appeal s of
deci sions i ssued under the S ock-Rai sing Honestead Act lies wth this
Boar d.

Bondi ng

R chard Rudni ck argues that the $2,500 bond established in 1982 i s not
sufficient to neet reclanation costs. He argues that breaking the sod on
the bottomand banks of the creek woul d all ow the underlying sandy soil to
erode, causing sedinentation damage to downstreamripari an areas and
wat eri ng hol es.

Inits Answer, BLMcontends that, as approved, the nmining operation
Wil use a noving hole to collect the dredge tailing naterial and, as a
result, a mninma anount of naterial wll be transported downstream
(Answer at 1, 4.) It also notes that it found resoddi ng unnecessary
because the site "w il naturally revegetate wthout assistance.” (Decision
at 2.) onsequently, BLMcontends that the bond anount is sufficient to
assure that the streambottomw || be recontoured and that the six trees
Wil be planted, as called for inthe mning plan. (Answer at 1.)

In response, Ncoll states that Kelso Geek is dry nost of the year
and that the creek bottomhas little vegetation. (Response at 1-2.) He
contends that the bond is sufficient because there wll be no tree renoval
and that the few shrubs renoved wll be replaced. In addition, he states
that the land value is not high enough to justify a larger bond. (Response
at 2.)

[2] Patents issued pursuant to the S ock-Rai sing Honestead Act,
supra, reserve to the Lhited Sates "all the coal and other mnerals * * *
together wth the right to prospect for, mne, and renove the sane.” 43
USC 8§ 299(a) (1994). Reserved mnerals are subject to disposal under
the public land laws and qualified persons "have the right at all tines to
enter upon the lands" for that purpose. However, the Act al so prohibits
danage to i nprovenents, and requires conpensation for danages to crops.
Id. Parties holding mneral rights have the right to "occupy so much of
the surface * * * as nay be required for all purposes reasonably incident

2/ The regul ation continues to incorrectly state that appeal s nay be nade
tothe Drector of BBM Hs authority to review appeal s was redel egated to
the Board of Land Appeals. 35 Fed. Reg. 12081 (July 28, 1970). After the
S ock- Rai si ng Honestead Act was anended in 1993 to require mneral |ocators
tofile a notice of intent, 43 US C 8§ 299(b)(1) (1994), BLManended 43
CF R 8 3833.1-2 and announced its intent to revise 43 CF. R Subpart

3814. 59 Fed. Reg. 44846, 44848, 44859 (Aug. 30, 1994); see 43 CF.R §
3833.1-2(c)(5). Mdifications have not been pronul gated. See 60 Fed. Reg.
60108, 60186 (Nov. 28, 1995).
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to the mning or renoval of the coal or other mnerals" if they obtain
witten consent fromthe | andowner and pay for danages to crops and
inprovenents. |d. Inthe alternative, a mnera owner or cla nant nay
obtain a "good and sufficient” bond payable to the Lhited Sates for the
benefit of the surface owner. 1d. The bond assures conpensation for
danages to crops, tangible inprovenents, and pernanent danage to grazi ng
land. 43 USC 8§ 299(a) (1994); Hner Slvera, 42 IBLA 11, 15 (1979); see
Lhited Sates v. Browne-Tankersley Trust, 98 IBLA 325, 341 (1987). 3/ The
anount of the bond is not determned by the nature or scope of the proposed
operation, but is based upon the crops and i nprovenents found on the | ands
covered by the mining clains on which the operations wll occur and the
value of the land for grazing. WIliamand Pearl Hayes, 101 |IBLA 110, 114-
15 (1988); Brock Livestock (., 101 IBLA 91, 98 (1988).

[3] The Sock-Raising Honestead Act was anended in 1993 to require
parties other than the surface owner who | ocate mning clains on | ands
pat ent ed under the S ock-Rai sing Honestead Act to file a notice of intent
wth the Departnent and give notice to the surface owner. 43 US C §
299(b) (1) (1994). These anendnents al so prohibit other mneral related
activities unless the claimant obtains either witten consent of the
surface owner or authorization fromthe Secretary. 43 US C § 299(c)
(1994). Secretarial authorization is conditioned upon: (1) filing a plan
of operations which includes procedures for mni mzing danage to crops and
i nprovenents and di sruption of grazing and other |and uses; (2) paynent of
a fee to the surface owner for the | oss of incone fromranching, and (3)
posting a bond or other financial guarantee. 43 US C 8§ 299(e)-(Q)
(1994).

[4] The bond is to be "in an anount to insure the conpl etion of
recl anati on" and to ensure:

(A paynent to the surface owner, after the conpl etion of
such mineral activities and reclamation, conpensation for any
per ranent damages to crops and tangi bl e i nprovenents of the
surface owner that resulted frommneral activities; and

(B) paynent to the surface owner of conpensation for any
per manent | oss of incone of the surface owner due to | oss or
i npai rnent of grazing, or other uses of the land by the surface
owler to the extent that reclanation required by the plan of
operations would not permt such uses to continue at the |evel
existing prior to the coomencenent of mneral activities.

43 US C 8§ 299(e)(1) (1994). The Act provides that "[i]n determning the
bond anount to cover pernanent |oss of incone * * * the Secretary

3/ The Act of June 21, 1949, provided liability for "danage that nay be
caused to the value of the land for grazing" when prospecting, mning, or
renoving mnerals by strip or open pit mning nethods. 30 US C § 54
(1994).
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shal | consi der, where appropriate, the potential |oss of val ue due to the
estinated permanent reduction in utilization of the land.” 43 USC 8§
299(e) (2) (1994).

The case file includes several docunents prepared when the bond was
initially approved in 1982. A nenorandumdated January 6, 1982, describes
a neeting to discuss the operation then bei ng proposed, which woul d have
di sturbed approxi nately 15 acres of land. That docunent states: "The
of fer of $2,500 bonding for each claimis nore than adequat e conpensati on
for any grazing val ue that nay be | ost because of the proposed m ni ng
operation.” Another nenorandumdated March 17, 1982, states:

The estinated repl acenent val ue of the spring devel opnent and
livestock fences | ocated on the clains near Tunnel Spring, which
was the cause of nost concern during the 1982 di scussi ons, woul d
be $2,000.00. Those inprovenents include a spring box, 100 feet
of pipe and approxinately 1/2 mle of 5 wre fence.

R chard Rudni ck protested the sufficiency of the bond at the tine. Hs
appeal of BLMs rejection of his protest was di smssed by the Board in an
Qder dated My 6, 1982. A nap acconpanyi ng the proposed pl an of
operations shows that the area to be mned does not include Tunnel Spring.

Areport inthe file titled "Gonpensation of Landowner Mning on
S ock- Rai si ng Honest ead Lands D'y reek Dredgi ng" descri bes the
requi renents established by the 1993 anendnents and states that the $2, 500
bond "satisfies" the requirenent to post a bond to cover the cost of
reclamati on and pernanent danage to grazing | and, inprovenents, and | and
use. It is inportant to note that the bond was initially deened to be
sufficient to assure conpliance for a disturbed tract 15 acres in size, and
the present approved disturbance is only 0.16 acres (an area | ess than 100
feet long and 70 feet wde), or approximately 1/100 the size of the
originally contenpl ated mne area.

The anendnents require a bond sufficient to provi de conpensation for
per ranent damages to crops and tangi bl e i nprovenents, ensure recl anati on,
and conpensate for the pernanent | oss of incone fromgrazing and other |and
uses if the required recl anati on does not allowthe premning use to
continue at the premning level. G. WIliamC Hyes, 122 IBLA 68, 75-76
(1992) (rejecting argunent that bond shoul d cover reclanation).

The reports describing crops that mght be danaged support a
concl usion that the approved mining operations wll not cause pernanent
danage to crops in the area to be mned. The sinple reason is that the
area to be mned is the creek bottomand the adjacent prinary flood plain,
whi ch consi sts of unconsolidated river gravel and sand. It contai ns no
growng crops. Smlarly, no nention is nade of any inprovenents in the
0.16-acre mne site in either the reports in the case file or the
Satenents of Reasons. Having no reason to believe that any inprovenents
exi st, we cannot
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concl ude that BLMerred by not considering the val ue of inprovenents when
setting the bond anmount. Further, there is no evidence that, if the
reclamation called for in the plan of operations is carried out, there wll
be any permanent |oss of use. MNotwthstanding this fact, if no reclanation
is done and all of the land is lost to crop production, the bond is
sufficient to conpensate for loss of |and val ued at nore than $15, 000 per
acre.

Gonpensat i on

[5] The Rudnicks al so object to BLMs failure to establish a paynent
for the loss of grazing while mning occurs. Ben Rudnick states that he
grazes nore than 100 head of cattle in the area which wll be affected and
alleges that his | oss woul d be $1 per head per day.

The 1993 anendnents to the S ock-Rai sing Honestead Act condition
Departnent al approval of operations wthout surface owner consent upon
"paynent of a fee for the use of surface during mneral activities
equivalent to the loss of incone to the ranch operation * * *." 43 US C
§ 299(f) (1) (c) (1994). The Bureau' s decision not to require paynent of a
fee was based upon a report dated February 16, 1995, prepared by a
rangel and managenent specialist after an inspection of the site. He states
that the loss of forage as a direct result of operations woul d be |ess than
1/2 acre and less than 1 animal unit nonth (ALN) per year. He notes that
the val ue of the forage, as determined by the National Agricultural
Satistics Service, is $9.70 per AM

Recogni zing that cattle tend to stay away fromareas of hunan
activity, he al so recoomended the limtation on hours of operation adopted
inthe Decision, and the final plan of operations requires Ncoll to cease
mning operations by 4 p.m during the wnter and 6 p.m during the sunmer
to facilitate grazing. The area directly affected by the mining operation
is 0.16 of an acre and any anount due woul d be m ni nal .

The Rudni cks, however, are correct that BLMfailed to require paynent
of conpensation for the | oss of income fromranching as required by the
Act. The record is sufficient to determne the conpensation anount, and we
would do so if we did not find it necessary to renand this the case to BLM
for reasons set out below 4/ n renand, BLMshoul d establ i sh a reasonabl e
conpensation for |oss of incone fromranching.

4/ The loss of forage as a direct result of operations woul d be | ess than
1/2 acre and less than 1 AMper year, and the val ue of the forage, as
determned by the National Agricultural Satistics Service, is $9.70 per
AM It therefore appears that paynent of $10 per year to Ben E Rudni ck
as conpensation for the value of the forage | ost as a result of the mning
operations woul d be sufficient conpensation, as the Rudni cks do not contend
that the restricted hours of operation are inadequate to mtigate indirect
effects.
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Endanger ed Speci es Act

R chard Rudni ck argues that the mining operation w il affect
endangered or threatened species. In commenting on the proposed pl an of
operations, he indicated that the Kel so O eek nonkeyfl ower and the P ute
Mountai n navarretia were in the area and were under consideration for
listing as endangered species. Hs Satenent of Reasons agai h nentions
themand additional |y asserts:

Nuner ous speci es of endangered or specially protected birds
have been docunented as using this area. The Yellow B Il ed
Quckoo, WIlow Hy Gatcher, Summer Tanager, and Yel | ow Vér bl er
are sone of the birds that have been seen using the area. No
study has been conpl eted to showthe effects of this operation.

The Bureau' s Answer states that the Fute Muntain navarretiais a
category | species found i n nountai n woodl ands at el evations of 5, 000-7, 000
feet and has been found 21 mles west of the site. It states that the
nonkeyf | oner grows in Joshua Tree and P nyon-Juni per woods and has been
seen several mles north of the site, but was not observed at the site.

The Bureau additional |y notes that the wildlife biologist's report "has
been sent to the Fresno Gfice of the Galifornia Departnent of H sh and
Gane who have jurisdiction over threatened and endangered speci es on
private land in Galifornia" and that any operating conditions stemmng from
conpliance wth the CGalifornia Endangered Species Act will be separate from
its Decision.

The wildlife biologist's report describes the habitat needs of the
yel l ow bi | | ed cuckoo (Qoccyzus anericanus), w llow flycatcher (Epi donax
traillii), southwestern wllowflycatcher (Epidonax traillii extinus), and
yel ow warbl er (Dendroi ca petechia) and states: " the above nentioned
avi an species, | observed only flycatchers during ny visit to the site.” 5/

She reports having been told by the chai rman of the Santa Mbni ca Bay
Audubon Soci ety that he had "docunent ed and phot ographed a yel | ow bi | | ed
cuckoo three mles north of the site, and has observed all the other above
nenti oned avi an species in the proposed area of operations.” After
describing the habitat needs of the summer tanager (PFiranga rubra), the
report eval uates inpacts on the four species. It states that the mning
operation is unlikely to affect yellowbilled cuckoo and summer tanager
because the area does not have the appropriate habitat, but that it coul d
i npact the yel | ow warbl er because it "is coomon in this area and the
proposed area of operations offers ideal habitat for this bird."
Additionally, the report states that mning coul d i npact the Sout hwestern
wllowflycatcher "as it is wthin the breeding range of this bird."

5/ The biologist alsoreports: "Northern flickers (Gl aptes auratus),
red-tail ed hanks (Buteo janai censis) (a nesting pair), white-crowned
sparrows (Zonotrichia querula), and turkey vultures (CGathartes aura) were
present in the area during the assessnent. "
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[6] Section 7 of Endangered Species Act (ESA), 16 US C § 1536
(1994), requires each Federal agency to ensure that any action authorized,
funded, or carried out by the agency is not likely to jeopardize the
continued exi stence of any threatened or endangered species or result in
the destruction or adverse nodification of critical habitat for such
species. 16 US C 8§ 1536(a) (1994). The ESA further requires each
Federal agency to confer wth the Secretary of the Interior on any agency
action likely to jeopardi ze the continued exi stence of any species proposed
to be listed or to result in the destruction or adverse nodification of
critical habitat proposed to be designated. 16 US C 8§ 1536(a)(4) (1994).

Regul ations inpl enenting the ESA require an agency to deternmne whet her
its actions "nay affect” listed species or critical habitat. 50 CF.R 8§
402.14. Wien Federal action is likely to jeopardi ze the continued
exi stence of any proposed species or adversely nodify proposed critical
habitat, the agency is required to confer wth the US Hsh and Widlife
Service. 50 CF.R § 402 10.

The record contains no indication that, prior to issuing the Decision
on appeal , BLM consi dered whet her endangered or threatened species or their
habitat mght be present in the proposed area of operations. Wen the
nmatter was raised, the wldife biologist reported that the mning
operation "coul d inpact” the southwestern w !l ow flycatcher, an endangered
species. See 50 CF. R § 17.11. A though the docunent is captioned a
"bi ol ogi cal assessnent,” it does not anal yze or ot herw se eval uate possi bl e
effects on the species or its habitat. See 50 CF. R 88 402.02 and 402. 12.

(Oce BLMascertai ned that an endangered or threatened speci es was known to
be present in the area, it was required by the ESAto determne whether its
action of approving the proposed nmining operation "nmay affect" the species
or its habitat and, if so, consult wth the US Fsh and WIdife Service.

See Kendal |'s Goncerned Area Residents, 129 | BLA 130, 141-42 (1994).

What ever the authority of the Galifornia Departnent of Hsh and Gane and
what ever conditions it mght inpose under Galifornia |aw BLMwas not
relieved of its obligations under the ESA  Lacking a record show ng
conpliance wth the ESA, the Deci sion nust be set aside.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision of
the R dgecrest Resource Area Manager is set aside, and the case fileis
renanded to BLMfor further action consistent herewth.

RW Milen
Admini strative Judge

| concur:

David L. Hughes
Admini strative Judge
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